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EMPLOYEE BENEFITS
COVID-19 Playbook

HEALTH INSURANCE
Cost Sharing for COVID-19 Testing and Treatment
•

Testing – On March 18th, 2020 the Families First Coronavirus Act was signed into law to
provide economic relief, paid leave, and other provisions to address the growing COVID-19
pandemic. The law includes a provision requiring health plans to cover the cost of testing at no
charge to members. This includes in- or out-of-network tests, office visits, facility charges, and
telehealth visits without prior authorization.

•

Treatment – Generally speaking, fully insured carriers, ASO providers, and third-party
administrators are taking the position that treatment for COVID-19 will be subject to normal plan
cost sharing (co-pays, deductibles, etc.) while many others are defaulting to covering treatment
at 100%. Self-funded plan sponsors should have the ability of choosing to opt-in or opt-out of
covering the full cost of coronavirus treatment.

•

Telehealth – Many administrators and telehealth providers are encouraging access to assist
with self-quarantines and remote work situations by promoting or waiving cost sharing. The
Families First Coronavirus Act mandates waived costs for telehealth visits required for COVID19 tests. The Coronavirus Aid, Relief, and Economic Security Act (CARES Act) expanded upon
that position to allow cost sharing for all telehealth visits to be waived (if desired by plan
sponsors) without impacting HSA eligibility to promote the use of telehealth services for plan
years beginning on or before December 31, 2021. This is an especially useful modification as
many telehealth providers could not distinguish COVID-19 related visits from other telehealth
visits.

•

HSA Eligibility -- The IRS released a notice indicating that COVID-19 testing AND treatment
can be covered 100% (no member cost sharing) by high deductible health plans without
impacting Health Savings Account eligibility for members. The CARES Act expanded upon that
notice to permit (but not require) high deductible health plans to waive cost sharing for all
telehealth services (not just visits related to COVID-19) without impacting HSA eligibility. This
applies to all plan years beginning on or before December 31, 2021.

Cost of Tests, Treatments, and Immunizations
The cost of an approved COVID-19 test can range and insurers are seeing costs ranging from $14 - $70 per test.
The tests are typically administered within a healthcare facility so there should be a second, larger facility claim,
which could add several hundred dollars to the total cost of the test.
There is a lack of data supporting accurate cost estimates for the treatment of COVID-19. Current studies suggest
that the vast majority of infections can be self-treated at home, while a smaller subset of infections will require
hospitalizations and additional costs if there are complications or other comorbidities. This briefing by the Kaiser
Family Foundation estimates costs under these scenarios by benchmarking the cost of treating pneumonia.
There is no current immunization or vaccine developed, but when/if there is a vaccine the cost is expected to be
covered as 100% as Preventive Services similar to other vaccines/immunizations. CARES Act specifically directs
federal agencies to require health plans and carriers to cover COVID-19 preventive services in this manner once
they are available.
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Pharmacy Benefits
•

Fill Limits – Most Pharmacy Benefits Managers (PBMs) are relaxing standard 30-day early refill
limits to allow patients to fill medications pre-quarantine.

•

Mail Order – Most pharmacy benefits include a 90-day mail order program. Promote the
availability of this program to help patients avoid trips to retail pharmacies and to stockpile
maintenance medications.

•

Drug Shortages – Many PBMs are closely monitoring supply chains to gauge the risk of
potential shortages on certain medications. Expect PBMs with narrow/closed formularies to
cover non-preferred medications in the event of a drug shortage.

Communications Strategy
A crucial part of a comprehensive response plan is a communication strategy that effectively reaches
employees with timely and useful information to promote their health and safety. Here are some top
considerations for communications related to health and welfare benefits.
• Community Resources – Your employees have many questions about the coronavirus related
to symptoms, risks, testing, treatment, sanitation, quarantining, etc. Many communities are
quickly establishing hotlines, drive through testing centers, and online resource sites to help
answer questions and steer appropriate testing and care. Point your employees to these local
resources whenever possible as part of your communication plan.
• Education – Provide guidance and support to your employees by providing educational pieces
on the coronavirus, links to the World Health Organization and Centers for Disease Control, risk
mitigation strategies (sanitation, quarantine best practices, etc.), and updated company policies.
o Free Coronavirus Quizzes
• Benefits Reminders – Remind your employees of the availability of benefits such as
Telemedicine, 24/7 Nurselines (back of ID cards), and Employee Assistance Programs. These
benefits support social distancing and self-quarantining strategy, provides remote access to
medical care, supports employees through these difficult times.
• Benefits Engagement Apps – Many benefits engagement apps allow custom communication
campaigns or benefit wallet cards that can distribute information and resources to employees as
needed.
• Benefits Enrollment – Whether you have an upcoming open enrollment or not, consider a
contingent enrollment strategy that supports social distancing. Consider utilizing an enrollment
firm that can enable technology-based and telephonic-supported enrollment strategies for your
workforce to provide personalized education and administrative support for remote and at-home
workforces.
Action Item(s)
Check out this link to confirm how your health insurance carrier/provider is handling cost
treatment for coverage and treatment and whether they require prior authorization. If you selfinsure your plan, consider what coverages you want to opt-in or opt-out of as part of your
coronavirus response plan and coordinate with your stop loss carrier to ensure your coverage
will recognize these claims.
If you have telehealth coverage included in your employee benefits package, see how these
visits can be handled or configured. Consider waiving telehealth for a period of time to remove
barriers for virtual physician visits.
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Contact your PBM to verify if they are able and prepared to relax early-refill limitations and
activate alternative drugs on their formulary in the event of drug shortages.
Remind your employees of the availability of 90-day mail order programs, supply them with
information on how to access the program, and encourage them to work with their doctors to
change their prescriptions from 30 to 90-days as necessary.
Research and summarize location, hours, and contact information for local community resource
centers and make this information available to your employees. Look particularly closely for
resources established by state departments of health and human services and local healthcare
systems.
Source educational content from WHO, the CDC, and other resources to distribute to
employees for guidance. Consider sending out the health literacy quizzes on the coronavirus.
Remind employees of the availability of Telemedicine, 24/7 Nurseline, and EAP benefits.
Maximize your benefits engagement app capabilities or consider an engagement application
that can help centralize benefits information via phone apps and/or websites.
Evaluate your current open enrollment strategy and consider contingent plan alternatives that
can streamline administration and reach remote workers.
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LIFE & DISABILITY INSURANCE
Life Coverage
•

Eligibility – Barring any pandemic-specific plan exclusions, life insurance plans should cover
deaths resulting from COVID-19 illnesses the same as any other life claim resulting from an
illness. It is important to inform insurance carriers of any change in status of employees related
to eligibility, hours worked, “Actively at Work” status, etc. It is possible that carriers will agree to
revise eligibility requirements temporarily to maintain coverage as long as premiums are still
paid.
o Employees who lose eligibility for any reason should be apprised of the change and offer
conversation coverage if available.

Benefits Amounts
For life and disability benefits based on an employee’s pay, employer need to consider the impact of
the benefit amount (in light of unpaid furloughs, reduced hours, etc.) and whether changes will need to
be made to the benefit plan. This may also impact amount of premium owed for benefits. Remember,
any changes to plan terms must be approved by insurance carriers.
Some carriers are allowing benefits to be maintained, regardless of change in hours, as long as
employment status is maintained and premiums are paid. Verify how your carrier wants to handle.

Disability Coverage
•

Definition of Disability – Barring any pandemic-specific plan exclusions, disability insurance
plans treat COVID-19 illnesses the same as any other illness from a disability definition,
including benefit extension provisions and eligibility standards. If an employee is sick and
unable to perform the major duties of their job due to the illness, they may be eligible for
disability benefits with proper medical documentation.

•

Short-term Disability – An employer may opt to self-insure disability benefits for employees
who lose covered under a fully-insured policy in connection with a reduction in hours.

•

Quarantine – Absent a special Quarantine Benefit Rider (included by some disability carriers),
an employee who is under quarantine but is not ill will likely not meet the definition of disability
needed to collect benefits. However, if an individual is placed under quarantine per the
recommendation of a medical professional or government health association and is later
diagnosed with a disabling illness, the insurer may consider the first date of quarantine as the
date of disability. This approach may vary from carrier to carrier.

•

Continuation of Coverage – There are several scenarios in which continuation of coverage
should be considered, for example, in the event of quarantines, furloughs, or reduction of hours
that may impact “Actively at Work” eligibility or payment of premium.
o Quarantines – If employees are instructed to or voluntarily self-quarantine and is able to
continue working, they are considered “Actively at Work” and coverage should continue
as normal. If an employee is instructed to quarantine by a medical provider or
governmental health entity and is not able to work, verify whether your insurer will
consider these employees “Actively at Work” as they were prior to the quarantine and
how long coverage will continue in this instance (CDC guidelines calls for 2 weeks).
Keep in mind that premiums will need to be paid to maintain coverage.
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o
o

Furloughs – If insurance ends in the event of furloughs or temporary layoffs, disability
policies may be able to reinstate coverage when employees return to Active Work.
Reduction of Hours – If insurance ends in the event that an employer has to reduce the
number of hours for certain employees, coverage may be able to be reinstated
according to the policy when employees return to Active Work.

Action Item(s)
Check your disability policy to verify whether a Quarantine Benefit Rider is in place or how your
insurer will handle unique situations related to quarantines.
Check benefits continuation language to evaluate how benefits can/should be continued in the
event of quarantines without the ability to work, furloughs, reduced hours, etc.
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DEPENDENT CARE FSA
The IRS rules that govern dependent care FSAs require an employee’s pre-tax dependent care FSA
contribution election to be irrevocable except in the case of a “change event.” A significant change in
child care costs is one such “change event” that would allow an employee to change his or her
dependent care FSA contributions mid-year. For example, an employee whose child is now at home
because the child’s day care closed has experienced a significant change in costs and could decrease
his or her dependent care FSA contributions, or revoke them all together. Conversely, this change
event would also allow an employee to increase his or her dependent care FSA contributions when the
day care reopens.
Action Item(s)
Check the language in your dependent care FSA plan document. Your plan document must
explicitly permit an election change for a significant change in cost. If it doesn’t, you can
prospectively amend your plan to add the change event.
Be sure to follow your plan’s rules regarding deadlines for employees to notify you of a change
event and any procedures for requesting an election change. If you want to provide more
flexibility for this situation than what your plan currently provides, you can prospectively amend
your plan to reflect new rules or procedures.
A change event due to a significant change in childcare costs does not allow an employee to get
a refund of any dependent care FSA contributions already credited to his or her dependent care
account.
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BENEFITS ELIGIBILITY & CONTINUATION
Group health plans typically include eligibility requirements that employees work a minimum number of
hours (e.g. 30 hours) to be eligible or be considered “Actively at Work”. As employers consider reducing
hours, furloughs, or layoffs, it’s important to keep these requirements in mind if there’s a desire to
continue offering benefits coverage to employees.
Furlough vs Layoff
Furlough is considered a temporary, extended leave of absence (paid or unpaid) whereas a layoff is a true
termination of employment. Under statewide “shelter in place” mandates closing non-essential businesses, there
is no requirement as to whether employers implement furloughs vs layoffs as needed.

•

Group Benefit Plans
o

Under normal circumstances, a reduction in hours would cause a loss of eligibility for benefit
plan coverage. If no changes are made and an employee falls below eligibility requirements,
employers should default to “business as usual” and terminate coverage. This triggers a
COBRA qualifying event for covered plans and plan sponsors should administer this
according to normal COBRA processes. If changes to eligibility requirements are desired as
part of a COVID-19 response plan, the below guidance applies to self-insured and fullyinsured benefit plans.

o

Self-insured – Check the plan document to determine current eligibility requirements and
how long employees who are not “actively at work” may remain covered by the group health
plan. Sponsors of self-insured group health plans may choose to waive these eligibility
requirements for a period of time, but plan amendments may be required to reflect any
changes AND stop-loss policies will need to be reviewed to determine if the policy will permit
waiver of eligibility requirements. Failure to coordinate any eligibility changes with stop loss
could result in significant liability for a self-insured plan sponsor.
NOTE: Some plan administrators and stop loss carriers are proactively
communicating acceptance of benefits eligibility/continuation changes without
requiring plan document modifications as long as employers continue to treat
employees as eligible under the plan and remit premium (see below). Not all carriers
may handle the same way, however, so it’s important to check with your specific
carriers.

o

Fully-insured – Sponsors of fully-insured group health plans may experience less flexibility in
regards to waiving/modifying eligibility requirements. Check the certificate of coverage if the
health plan is fully insured to determine current eligibility requirements or how long
employees who are not “actively at work” may remain covered by the group health plan. If
you need to modify eligibility requirements or wish to extend benefits to furloughed
employees for a period of time beyond what’s allowed in the policy, check with your
insurance carrier to see what accommodations can be made.
NOTE: Some carriers are proactively offering accommodations for employers who
wish to extend benefits coverage to employees in light of reduced hours, furloughs,
or layoffs. Best practice would be to check with your carrier to see what adjustments
can be made depending on your objectives.
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COBRA Pointers
• Make sure COBRA service providers/administrators are informed timely to ensure notice and election forms
are distributed as appropriated.
• Make sure COBRA administrators and payroll systems are updated to reflect changes to eligibility and
benefits continuation to avoid inadvertent COBRA triggers/notifications OR to make sure COBRA is properly
administered with benefits extended through a furlough period
• Employers may choose to provide COBRA subsidies to help employees if desired.

•

Lookback Measurement Method – Applicable Large Employers (ALEs) utilizing the lookback
measurement period to determine full-time status for benefits eligibility to comply with the
Affordable Care Act need to continue to apply measurement & stability period rules to
employees who experience a reduction in hours, furloughs, or a leave of absence.
o Key Point #1: For employees that tested as “full time” in the prior measurement period, “full
time” status for ACA purposes needs to be preserved for the remainder of the stability
period (typically the plan year), regardless of the number of hours they are currently working.
o Key Point #2: Employees that are facing reduced hours and may not average at least 30
hours per week over the current standard measurement period (less than 1,560 hours over
a typical 12 month measurement period) may be removed from coverage at the beginning of
the next stability period (typically a plan year). This would result in a COBRA qualifying
event and the employee would be viewed as “part time” for ACA purposes for the duration of
the next stability period.
Note: If this is a concern, work with your health insurance carrier/administrator to
consider a plan amendment that would apply hours of service for periods of unpaid
leave during which the employee would have worked if it was not for the COVID-19
pandemic. Make sure this sort of amendment is approved/coordinated with any stop
loss policies or other insurers.

Premium Flexibility – In these uncertain times, many employers need flexibility in regard to making premium
payments to maintain continuous coverage. Many carriers are proactively offering extended grace periods,
waiving late fees, and relaxing cancellation policies. Some Departments of Insurance are requiring insurers to
provide more flexible premium payment terms as well. Check with your insurers to see what options are available.

•

Premium Payments – In the event that employees are not working and are therefore not able
to pay their share of the premium, work with your insurance carrier to come to an arrangement.
Normally, group health plan coverage would end when an employee’s share of premiums is not
timely paid. However, several actions might be taken to allow coverage to resume. First, the
insurer providing coverage may voluntarily continue the coverage while the disaster is sorted
out and until an employer reopens their doors. More likely, however, the employer will make an
arrangement with the insurance carrier to pay the employee premium share to keep coverage in
place, at least temporarily, until doors re-open.
o

Options for premium payments for furloughed employees
Pre-Payment – Employers can permit employees to pre-pay premiums prior to any
furlough on a voluntary basis on a pre-tax basis through a Section 125/Cafeteria
Plan (if plan allows for it) or on a post-tax basis.
Pay as You Go – Employers can implement a policy to collect premiums from
employees via direct bill during the furlough period. Employees will have to pay on a
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post-tax basis since they will not be receiving a paycheck during this period to pay
with pre-tax contributions.
Payment Upon Return – Employers can choose to cover the cost of an employee’s
share of premiums during the furlough period with the understanding that employees
will pay back premiums in arrears when they return to work. Employees can catch up
on a pre-tax basis over time (if allowed by the Section 125/Cafeteria Plan) through a
special catch-up salary reduction OR on a post-tax basis.
Non-payment of premiums – Employers are not required to continue coverage if
employees do not pay their portion of premiums. Employers must offer a 30-day
grace period for payments (similar to COBRA) but if premiums are not paid by the
end of the grace period, coverage may be terminated back to the last day for which
premiums were paid.

Self-administered Eligibility – Some group insurance carriers (i.e. dental and vision) allow employer plan
sponsors to control/administer their own eligibility guidelines, as long as they do not conflict with federal or state
insurance regulations, without requiring a minimum number of hours or “Active Work” status. As long as premium
is paid, employers can continue to cover employees under the plan in the event of a furlough.

Action Item(s)
Review current eligibility and benefits continuation language included in your plan documents or
plan certificates. Work with your carriers and plan administrators to make any accommodations
to waive eligibility requirements or to continue benefits coverage for employees on furlough or
with reduced hours. Coordinate with any stop loss policies to ensure these changes are
acceptable. Be aware that some carriers are proactively relaxing eligibility and benefits
continuation policies to help adversely impacted employees.
If continuing benefits, be sure to pay premiums as needed to continue coverage and make
plans to collect premiums from furloughed employees as appropriate.
If you need flexibility in making premium payments, check with your carriers to see what
accommodations can be made. Many insurers are extending grace periods from 30 to 60 days
after the premium due date for a period of time.
Communicate all changes to employees.
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PAID SICK LEAVE & FMLA (<500 EMPLOYEES)
UPDATE: The Families First Coronavirus Response Act (<500 Employees)
On March 18, 2020, Congress passed and the President signed into law the Families First Coronavirus
Response Act. There are several provisions of the bill that will impact employers including a new
Emergency Paid Sick Leave Act and a new Emergency Family and Medical Leave Act. These
provisions apply to government entities and private employers with under 500 employees. There may
be consideration for an exemption for employers with under 50 employees. There will also be notice
requirements for both. Tax credits are available for employers that make payments under these
provisions. The law is scheduled to go into effect 15 days after the signing of the Act (i.e. effective April
1st) and will remain in effect through December 31, 2020. The Department of Labor is tasked with
providing implementation guidelines in the interim.
Emergency Paid Sick Leave
•

The Emergency Paid Sick Leave Act requires 80 hours of paid sick leave for full time
employees. Hours of sick leave for part time employees are based on the average number of
hours worked in a two-week period prior to taking the leave. Emergency Paid Sick Leave is
available for immediate use regardless of employment length. Employers must provide paid sick
time “to the extent the employee is unable to work (or telework) due to a need for leave”.
Eligibility includes:
o Employees experiencing symptoms of COVID-19 and seeking a medical diagnosis (Paid
at 100% of the employee’s regular rate, federal minimum wage or local minimum wage,
whichever is higher, capped at $511 per day or $5,110 in total).
o Employees subject to a government quarantine order or medically directed to selfquarantine related to COVID-19 (Paid at 100% of the employee’s regular rate, federal
minimum wage or local minimum wage, whichever is higher, capped at $511 per day or
$5,110 in total).
o Employees caring for another individual who must quarantine/self-quarantine for those
reasons (Paid at 2/3 the employee’s regular rate, capped at $200 per day or $2,000 in
total).
o Employees caring for a son or daughter whose school or childcare provider is
unavailable due to COVID-19 (Paid at 2/3 the employee’s regular rate, capped at $200
per day or $2,000 in total).
o Employees experiencing “substantially similar conditions” as specified by the Secretary
of Health and Human Services (Paid at 2/3 the employee’s regular rate, capped at $200
per day or $2,000 in total).
o An employer of an employee who is a health care provider or an emergency responder
may elect to exclude such employee from eligibility for emergency paid sick leave.

Special provision for variable hour employees
•

An employee whose schedule varies from week to week to such an extent that an employer is
unable to determine with certainty the number of hours the employee would have worked if such
employee had not taken paid sick time, the employer shall use either (i) the average number of
hours scheduled (including any type of leave) over the six month period ending when the
employee takes paid sick leave, or (ii) if the employee did not work for the preceding six-month

EMPLOYEE BENEFITS
COVID-19 Playbook

period prior to leave, the employee’s reasonable expectation of the average hours per day that
the employee would be scheduled to work.
Possible Small Employer Exemption
•

The Emergency Paid Sick Leave Act gives authority to the Secretary of Labor to issue rules to
exempt small businesses with fewer than 50 employees from the requirements of providing paid
leave to care for a child who is out of school when the imposition of such requirements would
jeopardize the viability of the business as a going concern. This exemption would not be
available based on other reasons for paid sick leave.

Additional Information
•
•
•
•
•
•
•
•
•

•

Emergency Paid Sick Leave sunsets on December 31, 2020.
Emergency Paid Sick Leave does not carry over from year to year and is not required to be
paid out upon termination of employment.
An employee may use Emergency Paid Sick Leave before any other paid leave (PTO,
vacation, employer’s paid sick days, state paid sick leave, etc.).
An employer may not require an employee to use other paid leave (PTO, vacation,
employer’s paid sick days, state paid sick leave, etc.) prior to using Emergency Paid Sick
Leave.
An employer may not require an employee using Emergency Paid Sick Leave to search for
or find a replacement to cover the employee’s hours while the employee is using Emergency
Paid Sick Leave.
Emergency Paid Sick Leave ends with the employee’s next scheduled work shift
immediately following the end of the covered need for Emergency Paid Sick Leave.
An employer cannot retaliate against employees who take Emergency Paid Sick Leave or
participate in a proceeding related to Emergency Paid Sick Leave.
An employer may require the employee to follow reasonable notice procedures in order to
continue receiving Emergency Paid Sick Leave after the first workday (or portion thereof) an
employee receives paid sick leave.
Employers must post a notice regarding the Emergency Paid Sick Leave. The model notice
is posted on the DOL’s website: https://www.dol.gov/agencies/whd/pandemic. The notice
must be posted in a conspicuous place on its premises, typically where an employer posts
other labor law posters. The notice can be emailed or mailed to employees as well. The
notice does not need to be provided to laid off employees.
The DOL has announced a temporary non-enforcement period until April 17, 2020. The nonenforcement period is to enable employers to come into compliance with the new Acts.

Emergency Family and Medical Leave
•

The Emergency Family and Medical Leave Act (EFMLA) provides a new reason for leave
related to COVID-19. The EFMLA allows an employee who is unable to work (or telework) due
to the need to care for a child under the age of 18 whose school or childcare is closed due to a
public health emergency. The EFMLA provides up to 12 weeks of leave for this new leave
reason to any employee who has worked for the employer for at least 30 days prior to the leave.
There is no hours worked requirement similar to the federal FMLA. The 12 weeks of job
protected leave provide paid leave after the first 10 days. Practically speaking, the first 10 days
of EMFLA are generally covered by the Emergency Paid Sick Leave. An employee may use
other available paid leave (PTO, vacation, employer’s paid sick days, state paid sick leave, etc.)
to cover the first 10 days. The EFMLA is paid at 2/3 of the employee’s regular rate (capped at
$200 per day and $10,000 in total.
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•

An employer with fewer than 500 employees must provide the new EFMLA. An employer
includes a corporation as a single employer rather than separate entities or divisions. The 75mile radius applicable in FMLA does not apply to the new EFMLA.

•

An employer of an employee who is a health care provider or an emergency responder may
elect to exclude such employee from eligibility for EFMLA.

Possible Small Employer Exemption
•

The EFMLA gives authority to the Secretary of Labor to issue rules to exempt small businesses
with fewer than 50 employees from the requirements of providing paid leave to care for a child
who is out of school when the imposition of such requirements would jeopardize the viability of
the business as a going concern.

Job Restoration
•

The EFMLA requires employees with 25 or more employees to provide traditional FMLA job
restoration. Employers with fewer than 25 employees are not required to provide job restoration
if the following conditions are met:

•

The employee takes EFMLA.

•

The position the employee held when the leave began does not exist due to economic
conditions or other changes in operating conditions of the employer that affect employment and
are caused by a public health emergency during the period of leave.

•

The employer makes reasonable efforts to restore the employee to an equivalent position, with
equivalent employment benefits, pay, and other terms and conditions of employment.

•

If the reasonable efforts to restore the employee to an equivalent position fail, the employer
makes reasonable efforts to contact the employee during a one-year period beginning the
earlier of (1) the date on which the need for EFMLA ends or (2) the date that is 12 weeks after
the date on which the employee’s EFMLA leave began.

Additional Information
•

Emergency Family and Medical Leave sunsets on December 31, 2020.

•

EFMLA does not expand the amount of FMLA leave an employee is entitled to in the
employee’s applicable 12-month period.

•

An employer cannot retaliate against employees who take EFMLA. The existing anti-retaliation
provisions of the FMLA apply to employees who take EFMLA.

•

When the need for EFMLA is foreseeable, an employee must give the employer notice of such
leave as is practicable.

•

EFMLA does not contain a specific notice requirement, however, traditional FMLA notice
requirements remain. The Department of Labor will likely update the traditional FMLA notice to
include the new reason for EFMLA. Employers would be required to provide any notice updates
related to tradition FMLA. See the DOL’s website for FAQs, posters, and other updates:
https://www.dol.gov/agencies/whd/pandemic

•

The DOL has announced a temporary non-enforcement period until April 17, 2020. The nonenforcement period is to enable employers to come into compliance with the new Acts.

Tax Credits for Emergency Paid Sick Leave Act and Emergency Family and Medical Leave Act
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•

Employers subject to the requirements of the Emergency Paid Sick Leave Act and the
Emergency Family and Medical Leave Act who paid employees under either law are entitled to
tax credit. The tax credit will be equal to the amount of paid sick leave or paid EFMLA paid by
the employer per quarter. Tax credits will be capped at the amount paid by the employer up to
the caps of $5,110, $2,000, or $10,000 as applicable for the reason for paid leave. The tax
credits are applied against the employer’s Social Security taxes. If an employer’s costs for
qualified leave payments exceed the amount of taxes owed, the employer will be reimbursed for
the remaining amount. Federal, state, and local governments are not eligible for the federal tax
credit.

•

An eligible employer cannot realize a double tax benefit (i.e., both a tax credit and a tax
deduction for wages paid). A tax credit allowed under the Emergency Paid Sick Leave Act is not
also allowed under the tax credit under the EFMLA. The tax credits must relate to wages paid
on or before December 31, 2020, and do not carry over to the following year.

State and Local Leave Law Considerations
Employers should also consider any state or local leave laws applicable to eligible employees suffering from
COVID-19 or taking leave to care for family members or other qualifying dependents. Numerous states have
come up with their own leave provisions that may be implicated due to a COVID-19 illness, including: California,
San Francisco, New York State, New Jersey, and Washington State.

Action Item(s)
If you’re wondering whether your company has to comply with the Act, review the DOL’s
guidelines for how employers determine the number of employees. Typically, a corporation
(including its separate establishments or divisions) is considered to be a single employer and its
employees must each be counted towards the 500-employee threshold.
Review the Department of Labor’s fact sheets, FAQs, model notices/posters, and other updates
to fully understand the Act and your employer obligations:
https://www.dol.gov/agencies/whd/pandemic
Post your notice/poster as required by law to employees. Remember, the notice bust be posted
conspicuously on premises or emailed or mailed to employees. The notice does not need to be
provided to laid off employees.
Keep monitoring the DOL website often for additional updates and guidelines.
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FMLA (>500 EMPLOYEES)
Private Employers with more than 500 employees are not currently required to offer any paid sick leave
or family medical leave akin to the Families First Coronavirus Response Act. Regardless, Employees
requesting leave during this time could still conceivably be protected by the Family and Medical Leave
Act (FMLA) to the extent they otherwise meet FMLA-eligibility requirements. Even in the absence of
state or federal protection, an employer’s internal policies may extend protection to such individuals. Of
course, there is nothing to prevent an employer from voluntarily extending an employee’s leave, even in
the absence of any legal obligation.

DOL Guidance / Q&As
•

•

•

The U.S. Department of Labor (DOL) has issued Q&As on the federal Family and Medical
Leave Act in the context of COVID-19 and other public health emergencies. Under the FMLA,
covered employers must provide eligible employees with up to 12 weeks of job-protected,
unpaid leave for specified family and medical reasons, which may include the flu where
complications arise. Employees on FMLA leave are entitled to the continuation of group health
insurance coverage under the same terms as before they took leave.
The Q&As include the following key points, among others:
o The FMLA provides leave for an employee’s serious health condition or to care for a
family member’s serious health condition;
o The FMLA does not provide leave for avoiding the workplace out of fear of contracting a
disease.
o The FMLA does not require leave for employees caring for dependents who have been
dismissed from school or child care.
o Employers requiring a doctor’s note should consider that healthcare resources may be
overwhelmed during a pandemic, making it difficult for employees to obtain
appointments or verification that they are no longer contagious.
Many of the DOL’s answers encourage employers to consider flexible leave policies for their
employees. The Q&As also address the application of the Americans with Disabilities Act to
employee leave issue.

State and Local Leave Law Considerations
• Employers should also consider any state or local leave laws applicable to eligible employees suffering
from COVID-19 or taking leave to care for family members or other qualifying dependents. Numerous
states have come up with their own leave provisions that may be implicated due to a COVID-19 illness,
including: California, San Francisco, New York State, New Jersey, and Washington State.

Action Item(s)
Review the DOL’s Q&As and guidance around FMLA in light of the COVID-19 pandemic to
ensure that you are administering FMLA in compliance to the law.

EMPLOYEE BENEFITS
COVID-19 Playbook

HIPAA
The Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) governs the disclosures of
any protected health information (“PHI”) that is created or received and maintained by HIPAA covered
entities and their business associates. Health care providers must take into consideration specific
provisions of HIPAA and other state and federal privacy laws when dealing with patients potentially
impacted by COVID-19. This must be balanced with a health care provider's duty to report cases of
COVID-19, as is discussed herein.
In light of COVID-19, the Office for Civil Rights (“OCR”) of the U.S. Department of Health and Human
Services (“HHS”) published a bulletin which describes how health care providers are permitted to
disclose PHI under HIPAA in an outbreak of infectious disease or other emergency situation. OCR
highlighted the following permissible disclosures in the bulletin:
•

Treatment – Covered entities may disclose PHI as necessary and without an authorization, in
order to provide treatment to an individual patient or to a different individual patient. Treatment
includes the coordination or management of health care. Treatment also includes consulting
between providers and referrals for treatment.

•

Public Health Authorities – Covered entities may disclose PHI to a public health authority,
such as the CDC or a state or local health department, that is authorized by law to collect or
receive such PHI, for purposes of preventing or controlling disease, injury or disability. This is in
line with the Indiana State Department of Health’s (“ISDH”) requirement that patients suspected
of having COVID-19 should be immediately reported to ISDH.

•

Foreign Government Agency – At the direction of a public health authority, a covered entity
may disclose PHI to a foreign government agency that is acting in collaboration with the public
health authority.

•

Persons at Risk – Covered entities may notify persons at risk of contracting or spreading a
disease or condition if an applicable state or other law authorizes the notification.

•

Family Members – Covered entities may notify family members, relatives, friends or other
persons involved in a particular individual patient’s care.

•

Identification and Notification – Covered entities may make disclosures to identify, locate and
notify family members, guardians or other responsible parties regarding an individual patient’s
location, general condition, or death, and as necessary, involve law enforcement, the press, or
the public at large to accomplish these notifications, all of which are subject to certain
limitations.

•

Prevention of a Serious or Imminent Threat – Covered entities may make disclosures as
necessary to prevent or lessen a serious and imminent threat to the health and safety of an
individual or the public, consistent with applicable state laws or regulations or a court decision.

Additional considerations
•
•

For all of the above Disclosures, with the exception of those related to Treatment (see above),
only the “minimum necessary” PHI should be released to accomplish the intended purpose.
Covered Entities must also heed applicable state laws and regulations that concern the
confidentiality of communicable disease records, and which are often more stringent than
HIPAA. In the state of Indiana, for example, the Indiana Code permits certain authorized
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disclosures of PHI containing communicable disease records, but only (1) if de-identified and
used for authorized statistical purposes, (2) with lawful consent, or (3) to the extent necessary to
enforce public health laws.
•

Any disclosures to the media or through social media, to the public at large or to any individual
not otherwise involved in an individual’s care, are not permitted at any time absent a written
HIPAA-compliant authorization signed by the subject individual or his/her legal representative,
or alternatively, the subject PHI has been completely de-identified in accordance with HIPAA
requirements. To do otherwise may result in a breach or other unauthorized disclosure in
violation of HIPAA.

Self-reported Sick Employees
In general, employers should treat individual health information with sensitivity and, as a matter of privacy, should
not disclose the identity of sick individuals unless there is a specific need. If there is a need, only the “minimum
necessary” PHI should be released.
If an employee self-reports a positive test result or an illness, this information is technically coming from the
employee as opposed to the plan and is, therefore, technically not covered by HIPAA. HIPAA only applies to the
health plan and information that comes from the health plan.

Action Item(s)
Review the HHS Bulletin to fully understand the guidance on protecting health information
during this time period, especially if you are a self-funded plan sponsor or “covered entity” as
described by HIPAA.
Make sure managers are aware of how to handle PHI sensitively and in compliance with federal
and state regulations.
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EEOC/ADA
The EEOC enforces workplace anti-discrimination laws including the Americans with Disabilities Act
(ADA) and the Rehabilitation Act, including the requirement for reasonable accommodation and rules
about medical examinations and inquiries.
•

The ADA and Rehabilitation Act rules continue to apply, but they do not interfere with or
prevent employers from following the guidelines and suggestions made by the CDC or
state/local public health authorities about steps employers should take regarding COVID19. Employers should remember that guidance from public health authorities is likely to
change as the COVID-19 pandemic evolves. Therefore, employers should continue to follow
the most current information on maintaining workplace safety.

•

The EEOC has provided guidance (a publication entitled Pandemic Preparedness in the
Workplace and the Americans With Disabilities Act), consistent with these workplace
protections and rules, that can help employers implement strategies to navigate the impact of
COVID-19 in the workplace. This pandemic publication, which was written during the prior
H1N1 outbreak, is still relevant today and identifies established ADA and Rehabilitation Act
principles to answer questions frequently asked about the workplace during a pandemic.

•

The World Health Organization (WHO) has declared COVID-19 to be an international
pandemic. The EEOC pandemic publication includes a separate section that answers
common employer questions about what to do after a pandemic has been declared. Applying
these principles to the COVID-19 pandemic, the following may be useful:

How much information may an employer request from an employee who calls in sick, in order to
protect the rest of its workforce during the COVID-19 pandemic?
•

During a pandemic, ADA-covered employers may ask such employees if they are
experiencing symptoms of the pandemic virus. For COVID-19, these include symptoms
such as fever, chills, cough, shortness of breath, or sore throat. Employers must
maintain all information about employee illness as a confidential medical record in
compliance with the ADA.

When may an ADA-covered employer take the body temperature of employees during the
COVID-19 pandemic?
•

Generally, measuring an employee's body temperature is a medical examination.
Because the CDC and state/local health authorities have acknowledged community
spread of COVID-19 and issued attendant precautions, employers may measure
employees' body temperature. However, employers should be aware that some people
with COVID-19 do not have a fever.

Does the ADA allow employers to require employees to stay home if they have symptoms of the
COVID-19?
•

Yes. The CDC states that employees who become ill with symptoms of COVID-19
should leave the workplace. The ADA does not interfere with employers following this
advice.
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When employees return to work, does the ADA allow employers to require doctors' notes
certifying their fitness for duty?
Yes. Such inquiries are permitted under the ADA either because they would not be
disability-related or, if the pandemic influenza were truly severe, they would be justified
under the ADA standards for disability-related inquiries of employees. As a practical
matter, however, doctors and other health care professionals may be too busy during
and immediately after a pandemic outbreak to provide fitness-for-duty documentation.
Therefore, new approaches may be necessary, such as reliance on local clinics to
provide a form, a stamp, or an e-mail to certify that an individual does not have the
pandemic virus.
If an employer is hiring, may it screen applicants for symptoms of COVID-19?
•

•

Yes. An employer may screen job applicants for symptoms of COVID-19 after making a
conditional job offer, as long as it does so for all entering employees in the same type of
job. This ADA rule applies whether or not the applicant has a disability.

May an employer take an applicant's temperature as part of a post-offer, pre-employment
medical exam?
•

Yes. Any medical exams are permitted after an employer has made a conditional offer
of employment. However, employers should be aware that some people with COVID-19
do not have a fever.

May an employer delay the start date of an applicant who has COVID-19 or symptoms
associated with it?
•

Yes. According to current CDC guidance, an individual who has COVID-19 or
symptoms associated with it should not be in the workplace.

May an employer withdraw a job offer when it needs the applicant to start immediately but
the individual has COVID-19 or symptoms of it?
•

Based on current CDC guidance, this individual cannot safely enter the workplace, and
therefore the employer may withdraw the job offer.

Action Item(s)
Review the EEOC’s guidance and FAQs to understand how EEOC rules (including ADA and
Rehabilitation Act Rules) apply in light of the international COVID-19 pandemic and guidelines
from the CDC.
Make sure managers are aware of how to handle PHI sensitively and in compliance with federal
and state regulations.

